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Announcing 


A “Life-Time” Digest 


for 


FLORIDA 


A new Key Number Digest of the decisions of 
the Florida Supreme Court from the earliest 
times. 


A new and valuable feature is the inclusion of the decisions of the U. 8. 
Supreme Court and all other Federal Courts for cases arising in Florida. 
This gives the Florida lawyer, who prefers a distinctly Florida Digest, 
a unique and complete reference work. 


Always Down to Date 


Thru the plan of Cumulative Annual Pocket Parts which fit into the 
back of each volume, all authorities on any point will always be con- 
tained in a single book. 


The set includes two most valuable reference volumes 


—The Descriptive-Word Index in which are listed alphabetically the facts, 
—the places, persons and things,—as well as the principles of law involved 
in the case digested. 


—The Complete Tables of Cases (by both Plaintiffs’ and Defendants’ names) 
which leads you from the title of any ease covered by the Digest to all 
of the other authorities on the same point. 


A convenient plan of payment makes it easy for you to put this valuable 
reference work in your library as it is published . 


0. O. Beck WEST PUBLISHING COMPANY 
HOTEL GEORGE WASHINGTON 
SALES REPRESENTATIVE 


JACKSONVILLE, FLORIDA 
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IN THE SUPREME COURT OF FLORIDA, 
JUNE TERM, A. D., 1935, 
TUESDAY, JANUARY 7, A. D., 1936 


It is ordered by the Court that effective from and after July 1, 1936, 
Rule I of the Supreme Court relating to the admission of attorneys to prec- 
tice law in the State of Florida be and the same is hereby amended te read 
as follows: 


RULE T (a) Al eraminations for admission to practice law, as anthor- 
ized to be conducted under Chapter VOV75, Aets of 1935,' Laws of Florida, 
Section 4179 et seq. C. GL, by the State Board of Law Examiners, shall be 
conducted on the following subjects: 


The Common Law of England; Equity Jurisprudence; Pleading and 
Practice in Equity; Common Law Pleading; The Law of Evidence; The Law 
of Corporations; Municipal Corporations; Bailments; Agency; Carriers; 
Coutracts; Domestic Relations; Exeeutors and Administrators; The Law 
of Real Estate; Wills; Bills and Notes; Torts; Constitutional Law; Crimi- 
nal Law; Criminal Procedure; Legal Ethies; Trusts; Statutory Construction ; 
leading cases on above subjects; The Constitution of the United States; the 
Constitution of Florida; the Statutes of Florida; Decisions of the Supreme 
Court of Florida upon the Coustitution of Florida; and Rules of practice 
of the Cirewit and Supreme Courts of Florida. 


(b) Any standard or approved tert may be used for ‘the prrpose of 
the foregoing course of study and examination, but all applicants for ad- 
mission to the bar must have studied and familiarized themselves with the 
foregoing subjects. 


(c) In addition to the subjects hereinbefore specified, the course of 
study pursued by each applicant for admission to the bar of this state must 
have consisted of the work or study required for graduation from a standard 
high school, and the State Board of Law Examiners shall, in addition to its 
other requirements for examination of applicants of the bar, determine the 
general educational qualifications of each applicant for examination to the 
bar before permitting any applicant to stand any examination upon the 
given legal subjects, unless the applicant. shall demonstrate to the State 
Board of Law Examiners that he or she is a graduate of a standard high 
school, or has completed the equivalent of the work or study required for 
graduation from a standard high school, before submitting his application 
to be admitted to take his or her examination for admission to the bar ini 
accordance with law and the rules of this Court. 


cL true. copy, 


TEST: 
G. T. WHITFIELD 


Clerk Supreme Court of Florida, 


(SEAL) 
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WHAT WE MAY LEARN FROM OUR EXPERIENCE 
WITH THE 1935 LEGISLATURE 


By Wm. H. ROGERS, President 


Florida State Bar Association 


The report of the 1935 Legislative Committee of the Florida State Bar Association 
appears in the Florida Law Journal issue of July, 1935. No doubt many of you have 
already read this report. It discloses just what happened to our four legislative pro- 
posils last spring. But it does not reveal the inside story of the affair, and the whys 
und wherefores of the result; and that is what IT now desire to bring to light. 


The bill to amend the Probate Act passed the Legislature without a hitch. This bill 
was undoubtedly regarded by the Legislators, as what they call “minor legislation.” 
It was innocuous, and accordingly engendered no active opposition. The only real effort 
required to secure its passage was to induce the all powerful Administration Rules 
Committee of the House to place the bill on the Special Order Calendar. That was not 
a difficult task; but with the usual press of legislation, someone simply had to take 
it up with the chairman of the committee and urge that it be placed in a position for 
a vote. The chairman readily cooperated; and the bill easily surmounted the only 
hurdle that appeared in its path. 


In this connection, it is curious to note that this bill repealed practically every 
amendment, which the 1933 Legislature attached, to the original Probate Bill, pro- 
posed by the Association in 1933. It is also interesting to observe that the! 1935 Legis- 
lature did not hesitate to repair the damage, which the 1933 Legislature, did, two years 
ago, when it undertook to amend our original bill. We were quite frank with both 
the Senate and the House Judiciary Committees, and we let them understand clearly 
that the damage had been done, two years ago, by inexpert and ill-advised amendments 
on the floor of the House. These two committees agreed with us, they unanimously 
supported our proposed amendments and our bill passed almost unnoticed. For this 
we can claim no eredit; it was simply a detailed job, to be carefully handled. 


Now, there were, in addition, three other measures, sponsored by the Association, 
as its major legislative program: (1) the Legal Education Bill; (2) the Constitutional 
amendment reorganizing the inferior courts; and (3) the Constitutional amendment 
relating primarily to the selection of Circuit Judges. 


These measures met with no success. The legal education bill died in the Senate 
Committee. Although this bill was favorably reported by the House Committee, the 
Ilouse Rules Committee never found time for it on the Special Order Calendar, and 
that simply meant that it never came on tor a vote. 


The inferior court reorganization amendment was indefinitely postponed, without 
a record vote, in the Senate, and was unfavorably reported by the House Committee. 

The Cireuit Court amendment was not even introduced in the Legislature. Total 
lack of support, by the lawyer members of the Legislature, and very, very widespread 
hostility, rendered it utterly hopeless even to introduce it. 
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Bear in mind, that only 33% of the legislators were members of the bar. Of 
these, only 42% were members of the State Bar Association. Thus, only 14% of the 
membership of the 1935 Legislature, consisted of Florida State Bar Association mem- 
bers. And only about a third of our own members, as fay as I could observe, evineed 
the slightest personal interest in the Bar Association proposals. Please do not take that 
statement as the slightest criticism of those gentlemen. If it is to be regarded as a 
criticism, it is a criticism of our own legislative tactics. We can hardly expect every 
member of the Association, automatically to become an enthusiastic supporter of, and 
worker for our measures, simply because we propose them. It is obviously our business, 
at the outset, to convince our own members of the desirability of our own proposals, 
and thus enlist their active support. 


The remaining two-thirds of the Legislature were laymen, many of them, with little 
education. Most of these are ambitious young fellows, and many of them aspire to 
crown their careers as statesmen, by entering the legal profession. Naturally, these 
men, although entirely willing to place the educational requirements for a license to 
practice medicine, so high as to require a college education and a diploma from a recog- 
nized postgraduate medical school, are unwilling to place the requirements for admission 
to the bar bevond their own’ personal limitations. The very same men who would fight 
bitterly any move, to lower the educational standards for doctors, to the level of the 
educational standards for lawyers, will oppose just as streneously a move, to raise the 
educational requirements for lawyers to correspond with those for doctors. 

When Senator Black, of Alachua County, moved for indefinite postponement of 
the inferior court reorganization amendment, and launched an attack on the legal 
profession, claiming that essentially the undisclosed purpose of the whole amendment 
was to rig the courts to the advantage of lawyers, | regret to say that there was not 
a senator on the floor willing to raise his voice to refute the charge of bad faith in the 
drafting of this amendment. And his motion for indefinite postponement, passed with 
hardly a murmur of dissent. 


I have no objection to hostile discussion and the defeat of a measure on its 
merits; but I do regret charges of bad faith on the part of the bar in the drafting 
and presentation of measures; for any such charges are unqualifidely false. And 1 
deplore that no lawyer in the Senate felt disposed to refute Senator Black’s groundless 
charges. It may be, however, that our good friends in the Senate, properly guaged the 
temper of the Senate, and were not disposed to waste their breath. 


Nevertheless, I maintain that no legislation has ever been proposed by the Bar 
Association in bad faith or with the slightest ulterior motive. True, the Association 
may at times have proposed ill-advised legislation. Personally, I have not always 
agreed with the entire desirability of a number of our proposals. Thus, for example, 
I do not care for a number of the provisions of the Chancery Act of 1931, nor am I 
entirely satisfied with all that the Probate Act contains. That is true of all of us. But 
no man can honestly charge, or ever hope to establish, that the bar has, at any time, 
prepared and sponsored any measure, with the slightest selfish purpose even, to say 
nothing of ulterior motives. 


Following the adjournment of the Legislature last spring, I felt some curiosity 
as to the precise attitude of the various lawyers in the Legislature with reference to 
our measures. Accordingly, late in June, IT wrote every lawyer in the 1935 Legislature, 
whether a member of our Association or not, asking for a frank statement of his view- 
point. I received a suprisingly large number of replies. I promised to keep these replies 
strictly confidential and shall, of course, do that. But I am free to make use of the 
statistical information which these letters disclosed. 
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I am strongly impressed, in the first place, that the majority of the lawyer mem- 
bers of the Legislature do not, to this day, know what were the essential elements of 
our three proposals. Many replies frankly admitted ignorance, and others disclosed a 
total misconception of the proposals. This situation points a moral. I do not report 
it as a reflection upon the Legislature; on the contrary, it reflects seriously upon our 
own methods. 


By far the greater number of these replies disclosed opposition to the legal edu- 
cation bill, on the ground that it was “too stringent,” and “unnecessarily severe.” Two 
legislators avowed that they would continue to work to defeat any bill which perpetuates 
the diploma privilege of certain law schools. One Senate leader said that he was un- 
qualifiedly opposed to any restriction whatever, upon the privilege of practicing law. 
A number indicated that very substantial opposition came from legislators who aspired 
to hecome lawyers. Three of these, even called names. Another Senate leader felt, that 
our real problem is not with educational requirements for admission to the bar, but 
rather with the discipline of delinquent attorneys already admitted; and suggested 
that we concentrate our efforts upon such a measure. I have referred this suggestion 
to our committed on Professional Ethics and Grievances, in the hope, that by the end 
of the year, they may be able to suggest something more constructive than the usual 
report of the adjustment of claims against attorneys, involving, as they mostly do, petty 
embezzlement. 


Last spring, just before the Legislature convened, I made a comparative study of 
the general professional educational requirements, of the Florida statutes, relating to 
the various professions. | was amazed to discover how unfavorable the comparison is, 
between the standards relating to doctors, dentists, architects, engineers, osteopaths, 
chiropractors, and so forth. The discrepancy sticks out like a sore thumb. But the 
interesting point is the reason for its existence. I can only suggest an; answer to that 
question based wpon my personal views. 


Only about a third of the legislators are lawyers. Many of these are without any 
considerable scholastic attainments. The lawyers themselves are naturally sympathetic 
with the poor boy who would find it difficult to secure a college or law school edueation. 
They are not unmindful of the possibility that a boy “with the right stuff in him,” 
as we say, may, by private study, become a really capable lawyer. These lawyers are 
likely to point out some distinguished lawyer or jurist and announce that they will 
support no measure which might cut off so brilliant a career as the person named. 


My answer to that argument is two-fold. In the first place, men of innate ability 
are hardly likely to be frustrated, or even seriously hindered, in their ambition to 
become lawyers, by the necessity of securing a good legal education. Anyone eapable 
of becoming a “self made man,” is capable of getting the requisite edueation to attain 
his ambition. Moreover, present day facilities, in this State, for higher education, afford 
ample opportunity for any and every ambitious boy to work his way through college 
and law school if needs be. 


Secondly, suppose that the requirement for higher education should possibly pre- 
vent some few from becoming attorneys. Would that loss to society outweigh the mani- 
fest advantage that would accrue, by our having every member of the bar well educated 
generally and well grounded professionally? I submit that the greatest good to the 
greatest number, the really best thing fo# the State as a whole, would be a law, which 
would assure to the public, that a license to practice law in Florida, constitutes an un- 
qualified certificate of competency. Low standards, affording easy opportunity for 
all, with the consequent incompetency which is obvious on every hand, is too great a 
price for society to pay, in order to help out those few ambitious young men, who are 
supposed to be so handicapped, that they can not comply with high educational stan- 
dards. 


: 
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But, vou say, what about the two-thirds of the Legislature consisting of laymen? 
Why do they not take the matter in hand, and see to it, that every man who gets a 
license to practice law, is highly competent? Why, indeed, do they not rise up, and 
insist, that the training of lawyers shall at least equal that of doetors? T ean find 
only one answer. 


I have never seen a young mai in the Legislature who was preparing to enter the 
medical profession, or who even aspired to become a doctor, or for that matter to become 
an engineer, an architect, or a dentist. Our legislators are, therefore, quite willing to 
place the educational requirements for doctors and other professions so high as prae- 
tically to insure competency. The personal interests of the legislators themselves and that 
of the State as a whole precisely coincide; and the natural result is entirely satisfactory. 
But every Legislature contains a considerable number of young men planning to be- 
come lawyers, and others who aspire to be lawyers, and still others who feel that the 
practice of law entails little more than the ability to read the laws which the Legis- 
lature itself enacts. These men feel that the mere practice of law can hardly require 
any greater talent or training than the creation of law. They feel that the step from the 
status of statesman to that of attorney at law is not really a great one, and should not 
be made diffieult. And accordingly, they are almost invariably opposed to high edu- 
cational standards for admission to the bar. 


1 shall not digress to answer at length the charge, that those who favor high 
edueational standards for admission to the bar, are motivated by the evil desire to 
monopolize legal work for the select few. Nothing, of course, is further from the 
truth. Able lawyers are utterly unconcerned, from a selfish standpoint, with the ad- 
mission to the bar of poorly equipped practitioners. The fact is, that the more there 
are of such poorly equipped attorneys, the more legal work there is likely to be for 
every really capable lawyer. 


Nor shall I attempt to answer the charge that high educational standards for ad- 
mission to the bar are of no advantage to the average person. I simply want to state 
one question and suggest the answer. Who are they, who most often suffer from the 
mistakes of incompetent attorneys? Certainly not the rich, the great, nor the power- 
ful. These folks have no difficulty whatever in finding and retaining competent lawyers. 
They need no protection. But the poor man, the man and woman with legal business 
on rare oeeasions, and who believes that a license to practice law is conclusive evidence 
of character and skill—these are the ones who suffer, and these are the people who 
should be protected from incompetence. Every man, who has ever served as president 
of his loeal bar, has heard tale after tale of such poor folks, revealing gross incom- 
petency and neglect. And, unfortunately, that class of people comprises the majority 
of our population. 


One last point and TI am through with legal education. I am firmly convineed 
from my personal experience, from serving on greivance committees, and at president 
of the Jacksonville Bar Association, that in the vast majority of cases the fundamental 
source of cause of dishonesty among attorneys is lack of general education and pro- 
fessional training. Let me repeat that: In the vast majority of cases, the fundamental 
souree or cause of dishonesty among attorneys is lack of general education and pro- 
fessional training. You may be inclined to doubt that conclusion; but upon reflection 
I believe that you will coneur in it. I concede that you can hardly expect to inculeate 
high ethical principles in adults, by higher education. But I maintain, that higher edu- 
cational standards will turn aside from the law, the person, of low mentality, the lazy 
and the shiftless, and the fellow who has a tendeney to live by his wits rather than by 
honest effort. And it is my observation that nine out of ten cases of delinquency by 
attorneys, has its inception in those very characteristies, which a high standard of ad- 
mission will turn away from the bar. The poorly educated and inadequately trained 
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lawyers, unable to cope with the difficult problems confronting him, resorts to sharp 
practice and dishonesty to cover up his deficiencies and to gain his ends. This fellow is 
not only a menace to the general public, but he does the legal profession irreparable 
injury, in more ways than one. He excuses his failures to the unfortunate clients, by 
charging his more able opponents with improper conduct. If that exeuse does not 
seem to be a complete alibi, he adds the further charge that the judges themselves 
are grossly unfair, and even venal. And as if these slanders were not enough, his own 
conduct broadcasts to the world that the legal profession is a gang of slick tricksters 
and traffickers. Thus the entire legal profession is placed in a false light by this fel- 
low, by what he is, by what he does, and by what he says. That we neither keep him 
out, nor get lim out, is good and sufficient evidence to the general public, that we 
condone his offenses. As an ounce of prevention is worth a pound of cure, I respeet- 
fully suggest that high standards for admission to the bar are worth infinitely more 
than any disciplinary measures that could possibly be devised. 


But to get back to our legislative post-mortem : 


Most of our lawyer friends in the Legislature, were of the opinion, that the fatal 
defect our legislative program, was the fact that it was not put in final form until 
just before the legislative session convened; that the bar as a whole was not informed of 
its details, nor of the sound reasons for its adoption; and that no so-ealled “missionary 
work” had been done. 1 am satisfied that that was our fundamental difficulty. It 
is a fact, that the final form of none of the bills was determined, until after the 
Legislature had actually convened, and, of course, there was no time whatever for any 
sort of “missionary work.” 


Certain legislators were of the view, that we had too extensive a program, that is, 
too many measures. As you know, we had four. I believe that we should have limited 
our program, in order to concentrate our efforts. In faet, our own Constitution and 
by-laws do definitely limit our activities, to one subject each year, I regard that as 
a wholesome and practical working limitation. Two years ago, we let our enthusiasm 
to show results run away with our good judgment, and we undertook a number of 
subjects simultaneously. The result was, that we were pressed for time at each meet- 
ing; nothing received full consideration; and the multiplicity of subjects confused our 
members, and they paid little attention to anything. We did not get anything done 
on time, and there was no solid sentiment of the bar behind any of our proposals. 
That congestion, and its necessary consequences, practically doomed us to defeat. 


A number of the legislators pointed to the opposition of the House Rules Com- 
mittee, as our principal obstacle. Many more pointed out that the inferior court re- 
organization proposal would have adversely affected the political fortunes of many small 
county legislators. Others indicated that Justices of the Peace, County Judges, and 
even Cireuit Judges, were on hand at Tallahassee, working against, both the legal 
education bill and the inferior court reorganization measure. That was no news to me, 
for I had encountered them in Tallahassee and had some amiable debate with certain 
of them, over these various measures. These, however, are merely practical political 
considerations which must always be expected and regarded in connection with any 
law reform program. Personally I am not inclined to regard these as insurmountable 
obstacles. They are, rather, the usual obstacles in the path of all law reform. 


By far the greater number of the legislators pointed out three major obstacles to 
all of our measures. The largest number of all, were of the opinion, that the ema- 
nation of any measure from the Bar Association, means considerable so-called “sales 
from the majority of the lawyers in the Legislature. I accept that as a 
correct statement of existing conditions. It is a fact, however, that this sales resistance 
can be overcome, and it is our business to see that it is overcome. 


resistance’ 


j 
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As a corollary of the foregoing proposition, other legislators expressed the view, 
that the Bar Association is run by city lawyers, in disregard of the cracker lawyer, and 
that opposition to Bar Association legislation offers a favorable opportunity for the 
country lawyer to even up the score. | must concede, that that is substantially true, 
and that it usually results in certain opposition to any proposal of the Association. 
But with proper steps such opposition has in the past and can in the future be over- 
come, 


Right different legislators expressed the opinion that the usual prejudice against 
measures sponsored by the legal profession, was our chief obstacle. An equal number 
were of the view, that the majority of the bar, the majority of our own Association 
members, and the majority of the lawyer legislators (including Bar Association mem- 
hers) did not favor these bills; and stated further, that if the lawyers had been fairly 
solidly for the measure, they would undoubtedly have passed. 


So much for the facts. Now, what object lessons do these facts teach? 


First: We should have a more inclusive State Bar Association, so that we can avoid, 
as far as possible, the existence of two camps of lawyers, in the State, and in the 
Legislature. We lawyers have got to get together; we have got to improve our organi- 
zation; and present a united front on all vital problems. 


Second: We must curb our ambition to do everything at once. We can not, with 
any hope of success, undertake three, four or five different legislative proposals, at 
any one legislative session. There are very many reasons, why such an extensive program, 
has little chance of success. 


(A) The time which lawyers, who are earning their living practicing law, ¢an 
give to the work of the Association, on its committees, at its meetings, and in selling 
its proposals to the public in general, and the Legislature in particular, is strictly limited. 
Whenever these limits are exceeded, you know what happens; the stern business of 
making a living goes right on, and voluntary efforts, pro bono publico, falter and 
fail. 


(B) The time, during which the Conference of Bar Association Delegates, and the 
Association itself, are in session to consider publicly our committee proposals is all 
too short for the biennial consideration of a number of measures. Any measure proposed 
by any committee, no matter how able the members of that committee may be, must be 
thoroughly aired in public debate, and subjected to sharp criticism, and receive the 
suggestions, of any and every lawyer who is disposed to take a shot at it. Two separate 
and distinct things must be accomplished. The committee in charge, must secure the 
benefit of the broad experience of the bar as a whole, and respect that general opinion 
My own personal experience in committee work, indicates that many valuable contri- 
butions emanate from the most obscure sources. A number of desirable features of 
the Probate Act, came to our committee from lawyers whom hardly any of you ever 
heard of. But that is not all; ample time for full public consideration of each measure, 
not only affords full opportunity for the consideration of all views, which is absolutely 
necessary, but, beyond that, it tends to convince the whole bar of the value of the pro- 
posal. It solidifies sentiment in favor of the proposal, and is the first step, and an 
absolutely necessary step, towards favorable legislative consideration. We can not gain 
our end by the mere production of a highly meritorious measure. It takes more than 
that. The bar as a’ whole must be’ fully informed, and also convinced. When the whole 
bar is solid on a proposal, the matter of selling the Legislature on it, is easy enough. 
It is, therefore, essential to success, that we keep within our natural physical limitations 
and concentrate on a limited program. 
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(C) “One rotten apple will spoil a barrel.” It is, therefore, wise that we do not 
propose a barrel full of measures with one rotten one in it, or even with one that the 
Legislature thinks is rotten. Opposition to one measure will seriously affect campanion 
measures. | am, therefore, of the opinion that we must limit our proposals to a single 
measure, Which will suffer no handicap from opposition to a companion measure, 


(D) Limiting our proposals to a single measure, will permit of concentration of 
effort. If the bar favors a particular measure, we can concentrate all efforts upon its 
passage, with reasonable hope of success; but not when some of us are urging the 
enactment of one measure, and others are urging another, and still others urging another. 


(FE) Tf the Association devotes itself to a single law reform measure, practically 
every lawyer will hear about it, read it, think about it, and talk about it. Interest will 
he aroused, and if it is meritorious, support will be gained. Whereas, with a three 
ring ¢ireus going on, hardly anybody will pay much attention to anything, nor be par- 
ticularly interested or active in support. 


These five reasons, I believe, definitely establish, that if we are to expeet success, 
we must center our efforts on one measure at a time. 


Third: Our proposals must not be “last minute” efforts. They must be in definite 
final form, for eareful consideration, well in advance of the legislative session. Unim- 
portant details may, of course, be modified at the last minute, but the essential fea- 
tures of the measure must be agreed upon, in time for the bar to comprehend them, 
get accustomed to them, and favor them, and for the lawyers in the various counties 
to have time to do the so-called “missionary work” with their respective legislators. 


Fourth: Our research and proposals must have wider publicity and enlist more 
widespread support, both from lawyers and laymen. If I may be pardoned another 
personal reference, let me say, that the Probate Committee spent days of time in con- 
ference with the County Judges personally and in presenting our ideas to the County 
Judges Association. We addressed the State Bankers Association and spent two days 
in conference with a committee of that Association, hearing their objections and sug- 
gestions. We even heard protests from the undertakers, and talked them out of their 
points. When we were through, not only was the bar substantially with us, but also 
the bankers, the County Judges and many others. In the future, I favor specially in- 
viting the legislators to join us in our deliberations, rather than to hand them a printed 
bill the week Legislature convenes. If we are going to ask political support we have 
certainly got to be politic. 


The reverses, which we suffered last spring in our legislative program, furnish 
no occasion whatever for discouragement. As a matter of facet, I am inelined to believe 
that the lesson taught us, may, in the long run, be worth much more to us, than the 
advantages which the passage of these particular measures might have afforded. 


Essentially our trouble was with our technique. We disregarded our own Con- 
stitution and by-laws, in the inception of our undertaking. To use plain English words 
of one svllable, we bit off more than we could chew. Our measures were never duly con- 
esidered by us. There simply was not enough time for these various matters on our 
programs. We had insufficient publicity. Our measures did not reflect a sufficiently 
broad viewpoint. Solid sentiment of the har was never behind us. We were not ready 
on time, and consequently no “missionary work” could be done. No econeentration of 
effort was possible in the Legislature. Very many of our own members were opposed 
to our proposals, and most of our members were not very certain just exactly what 
they contained. It would be difficult to imagine a more inauspicious set of cireum- 
stances, for the suecess of any legislative venture. 

(Continued on page 21) 
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THE CORPORATE PERSONA FICTA AS A 
NOMINIS UMBRA 


By PAUL RITTER, Jacksonville 


In Biscayne Realty & Ins. Co. v. Ostend Realty Co., 148 So. 560, and Third Ave. 
Co. v. Keely, 149 So. 31, our Supreme Court refused to shield debtors who attempted 
to hid behind the web of the corporate persona ficta from their real liability; and it 
has occurred to me, that, using these salutary adjudications as a sort of basis or start- 
ing point, our law might well be developed so as to make impossible many of the 
evils and injustices that are commonly perpetrated by use of the corporation, and, as 
I shall attempt to show from the great mass of authorities on the subject, without do- 
ing violence to any of the traditional continuity and uniformity which is the peculiar 
attribute of our lady the common law. 


The substance of my proposition is:- that a corporation should be looked upon 
as a legal personality, separate and apart from the constituent members thereof, so 
long and only so long as that separate personality is based upon some legitimate ob- 
ject for which the use of corporate means are adapted or justified; and that this 
persona ficta should be disregarded and the law should ascertain and hold accountable 
the real men and facts behind the fiction whenever it is employed to defraud eredi- 
jors, evade obligations, cireumvent the law or perpetrate wrong or injustice, 


Our conception of the fundamental nature of the corporation lies very deep in 
the common Jaw. Lord Coke, in the old case of Sutton’s Hospital, ) speaks of the 
corporation aggregate as “invisible, immortal, and resting only tu interdent and con- 
sideration of law.” Thus we have the idea that the corporation is a mere fiction of law.2 


The foregoing idea, however, is not truly correct, and the corporation is a 
reality, in fact, as pointed out by Hyd, is as real and visible as any other body. % 
Now to this corporate body we attribute an entity distinct and apart from those who 
compose it, and this entity is truly inevitable from the very nature of the thing. 4 The 
existence of the corporation as an entity is also a reality, and is not a figment of 
juristic imagination or founded merely on intendment of law.5 Coke, Marshall and 
Savigny simply had their idea of fictions a little mixed up. & 


The juristically fictitious thing about the corporation is its attribute of person- 
ality. 7_ Professor Wormster puts it thusly :- ® 


“A reality the corporation is ... A personality the corporation is not. 
. . . The corporation is not really a personality. The law treats it as 
such, for purposes of convenience. The law, in other words, authorizes the 
corporation to act in many respects as though it were a natural person— 
which assuredly it is not—except in the contemplation and intendment of 
law. Only in this respect and to this extent is there anything of fiction in- 
volved in the corporate conception.” 


1 10 Coke Rep. 1, 23. 
2 Dartmouth College Case, 4 Wheaton 518. 
3 1 Kyd Corps. 16; Machen on “Corporate Personality,” 24 H. L. R, 261. 
4 Morawetz, Private Corps., par. 1. 
5 24 H. L. R. 261 & 266. 
6 24 H, L. R. 261; it seems that Prof. Gray almost intimates this. see 50 Gray’s’' Nature 
& Sources of The Law, et, seq. 
7 see 24 H. L. R. 253 and 347. 
8 pages 8 & 15 Wormser’s Disregard of Corporate Fiction, ete. 
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“It is a distinct person in the eye of the law, though, as I; have said, this 
is by process of fiction ... and one may deal with it, respecting! its corporate 
rights and properties, the same as with a human owner. This is because the 
law has seen fit to endow it with a juridicial personality independent of any 
or all of its stockholders.” 


So, as Lord Mansfield said: ° —every country has its forms, which are invented 
for the furtherance of justice; and it is a certain rule, that fiction of law shall never 
he constructed as to defeat the end for which it was invented, but for every other 
purpose it may be contradicted”—we take it that the fiction of the corporation’s dis- 
tinct, personality, as any other fiction, must be contradicted and not recognized when 
it is put forward for an object not lawfully intended-to be attained by: it. 1° 


The Ohio Supreme Court say:" 


“The fiction by which an ideal legal entity (personality) is attributed 
to a duly-formed incorporated company, existing separate and apart from 
the individuals composing it, is of such general utility and applieation as 
frequently to induce the belief that it must be universal, and be in all eases 
adhered to, although the greatest frauds may thereby be perpetrated under 
the fiction as a shield. But modern cases, sustained by the best text writers, 
confine the fiction to the purpose for which it was adopted,—convenience 
in the transaction of business and in suing and being sued in its corporate 
name, and the continuance of its rights and liabilities, unaffeeted by changes 
in its corporate members,—and have repudiated it in all eases where it has 
heen insisted on as a protection to fraud or any other illegal transaction.” 


If is not my idea that the fiction of distinct corporate personality is a thing to 
he entirely disregarded, nor do I believe that we should go to any, such extreme as the 
Supreme Court of Maryland, '2 where it was held that the sole stockholder of a eor- 
poration was the lawful owner of the corporation’s property. As the venerable Mr. 
Justice Holmes said, '3 “it (the fiction) should be acted on as if true,’ for not, to do 
so when it does not appear that there is no sufficient basis for this truth would create 
no little confusion in titles and otherwise. '4 


The Virginia Supreme Court 'S onee held that a corporation, all of whose share- 
holders were negroes, was not a “colored person.” Such an unlawful extension of a 
fiction has about as much basis in reason as the arguments of Panurge and Thaumast 
which Rabelais wrote about. 


The English House of Lords, '® reversing the Court of Appeal,'? held that a 
British company, all of whose stockholders except one were Germans, was an alien 
enemy during the late war. 


9 Mostyn v. Fabrigas, 1 Cowper, 177. 

10 See Bank of Augusta v. Earle, 13 Peters 519 where the corporate jurisdictional fiction 
was not extended beyond its purpose. 

11 First Bank of Chicago v. Trebein, 59 Oh. St. 316, 52 N. E. 834. 

12 Swift v. Smith, 65 Md. 428, 5 A. 534. 

13 Klein v. Board of Supervisors, 282 U. S. 19. 

14 Baldwin v. Canfield, 26 Minn. 43, 1 N, W. 261; Buffalo Loan, ete. Coj v. Medina Gas 
etc. Co., 162. N. Y. 67, 56 N. E. 505; Button v, Hoffman, 61 Wis.; 20, 20 N. W. 667; Judge 
Mitchell in Gallagher v. Germania Brewing Co., 53 Minn. 214, 54 N, W. 1115; and see Brad- 
ley v. Holdworth, 3 Mees. & W. 422, 150 Eng. Reprint 1210. 

15 People’s Pleasure Park Co. v. Rohleder, 61 S, E. 794. 

16 Continental Tyre and Rubber Co. Ltd. v. Daimler Co. Ltd., 2 App. Cas, (1916) 307. 

17 Same v, Same, 1 K. Bs (1915) 893. 
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One of the most common forms of unlawfully using the fiction of corporate per- 
sonality presents itself in the situation of a person, either natural or corporate, cre- 
ating another corporation to do some act or incur some obligation which is really in 
effect the act or obligation of the person creating the corporation, but ostensibly the 
act of the corporation which the real actor or obligor shields himself behind, ¢laim- 
ing the corporation was acting as a distinet person, 


This was the situation in Biscayne Realty & Ins. Co. v. Ostend Realty Co., supra, 
where one B. acting ostensibly as agent of a corporation he had organized and con- 
tinued to control, became indebted to complainant, and upon finding the corporation 
a fruitless source from which to obtain satisfaction of its claim, complainant filed a 
supplemental bill in equity, alleging in substance: B possessed all the corporate ree- 
ords, nominally as president, and except for the “qualifying shares,” was the sole 
stockholder, used the corporation name as a mere trade name, used the corporation 
as a mere conduit for the passage of titles, and used indiscriminatingly his money 
with the corporation’s; upon these facts it was prayed that the ostensible obligation 
of the corporation be declared in effect the obligation of B, and that he be held 
liable therefor. The Supreme Court, refusing to act as if the fietion were true when 
it had no basis in fact, reversed the lower court’s order sustaining a demurrer to such 
supplemental bill. Judge Ellis, speaking for the court, said: “It was not exactly the 
case of an undisclosed principal, but more analogous to that of one doing business 


under a trade name.” The same position was taken by the court again during the 
same term, 


Chancellor MeGill, in Stockton v. Central Ry. Co., 1% said: “When sueh dis- 
guises in fact appear, they can readily be disrobed. The difficulty is in showing the 
disguises, not in penetrating them when they appear.” It, therefore, becomes impor- 
tant to ascertain as nearly as the nature of the question will permit upon what state 
of facts a court is justified in declaring the veil of corporate personality a mere 
nominis umbra. Each case must be treated suit generis,2° and in a practical and lib- 
eral manner, 2! 


The mere fact that all the shares of a corporation are owned by one person or 
corporation ; 22 that the same stockholders own, or the same people control, two cor- 
porations, 23 is not enough, standing alone, to show that a corporation is a mere 
“dummy” or alter ego. Nor does the faet that the ereditor of a corporation takes an 
interest in the management of its business (1 suppose when he is trying to protect 
the security for his debt) show that he is using the corporation for his purposes. 24 


It seems that the prime consideration is whether the person or corporation sought 
to be held liable actually controlled and dominated the corporation by whose persona- 


18 Third Avenue Co. v. Keely, 149 So. 30. 

19 50 N. J. E. 52, 24 A. 964. 

20 Pagel, Horton & Co. v, Harmon Paper Co., 258 N. Y. S. 168. 

21 pages 37 and 84, Wormser’s Disregard of Corporate Fiction. 

22 Cases cited in note 14; The Gramophone & Typewriter Ltd. v. Stanley, 2 K. B. (1906) 
856, affirmed 2 K, B. (1908) 89; Gardoza in People v. Gilchrist, 244 N. Y, 114, 155 N. E. 
68; Proctor & Gamble Co. v. Newton, 289 Fed. 1013; In re Watertown Paper Co., 169 Fed. 
252; Richmond etc. Co. v, Rich. N. I. & B. R. Co., (before Taft and Lurton JJ) 68 Fed. 105. 

23 Waycross Air-Line Ry. v. Offerman & W. Ry. Co., 109 Ga. 827, 35 S. E. 275; N, Y. Air 
Brake Co. v. International Steam Pump Co., 64 Mise. Rep. 347, 120 N. Y. S. 683; Pitts- 
burgh & Buffalo Co, v, Duncan, 232 Fed. 584; N. Y. Trust Co. v. Carpenter, 250 Fed. 668. 

24 Chicago Mill & Lmbr. Co. v. Boatmens Bank, 234 Fed, 41. 
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ficta the liability was ostensibly effected. In other words, if the corporation was the 
mere adjunct of instrumentality of another then that other is liable. 


In Delaware, compelling a holding company to permit its stockholders to inspect 
the books of its subsidiaries, the Chancellor said : 26 


“Where one corporation owns all the shares of another corporation, co- 
operating in the same business, the former financing the latter, and the same 
persons are officers of both corporations, the latter is for certain purposes 
to be considered as an agency, adjunct or instrumentality of the former. For 
the protection of the rights of stockholders of the dominant or parent com- 
pany of the allied companies, the latter are to be treated as agents of the 
former, or even as identical with each other.” 


In U.S. v. United Shoe Machinery Co.27 the court went behind the sham of a 
“dummy” corporation’s person to determine who was the real violator of the Clayton 
Act; the facts forming the basis for this view were substantially as follows: the two 
corporations, which were held to be in effect the same, had the same president, and 
one corporation owned all of the stock of the “dummy,” it being a mere selling agent 
for the former. The Court there said :- 


“Whatever may have been the views of the courts in the early days of 
corporate existence, when there were but few corporations, and they mostly 
confined to business of a quasi public nature, at this date courts, and espe- 
cially courts of equity, will look behind the corporate fiction, and if it clear- 
ly appears that one corporation is merely a creature of another, the latter 
holding all the stock of the former, thereby controlling it as effectively as it 
does itself, it will be treated as the practical owner of the corporation.” 


In Re Muncie Pulp Company 2® the officers of the pulp company organized a 
gas company the purpose of which was to furnish gas to the pulp company; the pulp 
company spent considerable money operating the former, and both companies used 
the same office. The court held these facts sufficient to disregard the fiction of the 
gas company’s distinct personality consider the gas company the mere alter ego of 
the pulp company. 


In Jw Re Rieger, et alii 22 it appeared that the bankrupt partnership was selling 
agent for, and managed, the corporation engaged in the manufacture of hosiery, and 
all of whose stock the partnership owned; the members of the partnership were igno- 
rant of the true state of mutual accounts existing between the partnership and corpo- 
ration; and, although they held themselves out to the world as separate concerns, the 
court pierced the corporate veil and held them to be in effect the same. 

In Potts v. Schumacher, 3° one, who owned all but the “qualifying shares” in a 
corporation, treated the corporate property as his own, and appeared to be the only 
person interested in the corporation’s affairs, was held by the court to be the same 
as the corporation itself. 


In Searchlight Horn Co. v. American Gramophone Co.,3! It was held that a 
holding company was bound by a judgment against its subsidiary, where the holding 


25 Hamilton Ridge Lmbr. Corp. v. Wilson, 25 Fed. 2nd. 592; Martin v. Development Co, 
of America, 240 Fed. 42; U.S. P. Ry. v, Minn. Civ. Assn., 247 U. S. 490; So. Pac. Termi- 
nal Co. V. I. C. C., 219 U. S, 498; Western Distributing Co. v. Pub. Ser. Comm. of Kan., 
285 U. S. 119. 

26 Martin v. D. B, Martin Co., (Del. Ch.) 88 A. 612. 

27 234 Fed. 127. 

28 139 Fed. 546. 

30 84 Md. 535, 36 A. 592, 35 L. R. A. 392, 

31 240 Fed. 745. 
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company owned all of the subsidiary’s stock, and employed the attorneys who repre- 
sented the subsidiary in the litigation which produced the judgment in question. 


In Corker v. Soper, 32 defendant was held lable for an assessment on bank stoek 
ostensibly owned by a corporation which he lad organized; that the corporation had 
been active in no other transaction than that of taking title to the stock seemed to 
have considerable we'ght in showing that such corporation was the mere alter eego of 
defendant. 


In Donoron v. Purtell, 33 defendant owned the controlling interest in several eor- 
porations which he operated from the same office; none of these corporations was 
worth anything, and it was shown that it had been defendant’s habit to pay the debt 
of one corporation with a check of another. There the court, on these facts, held one 
of the corporations, which defendant attempted to shield himself behind in that case, 
to be the same as defendant himself, and the court say: 

“The officer or controlling manager of a corporation cannot use it and 
its name for the transaction of his own private business and to escape per- 
sonal liability on his part.” 


It is not necessary that fraud be shown, the California Supreme Court, 
speaking of that, say :- 34 


“It is not necessary that the complaint allege actual fraud; it is suffi- 
cient if the facts set forth disclose that the dealings were in form. with a eor- 
poration but in reality with an individual and that a refusal to recognize this 
fact will bring about inequitable results.” 


But there is no reason why fraud in itself’ should not be enough to, upset the cor- 
porate existence. 35 “If it were otherwise, then in one department of the law fraud 
would enjoy an immunity awarded to it in no other.” 36 


There are numerous other cases which throw considerable light on the proposition, 
that space does not permit any discussion of. 37 There are also a considerable number 


32 Fed. 2nd. 190. 

33 216 Ill. 62, 75 N, E. 334. 

34 Minfie v. Rowley, 187 Cal. 48, 202 Pac. 673. 

35 Ostend Reality case, 148 So. 560; 3rd Ave. case, 149 So. 30. 

36 State v. Standard Oil Co., 49 Oh, St. 137, 30 N. E. 279. 

37 note 1 A. L. R. 610; Donnell v. Herring-Hall-Marvin Safe Co., 208 U. S. 267; U. S. 
v, Milwaukee Ref. Trans. Co., 142 Fed. 247; Quaid v. Katkowski, 170 N. Y. S. 812; U. S. 
Grain Corp. v. Phillips, 261 U. S. 106; Oliver v. Oliver, (per Lamar J.), 118 Ga. 362, 45 
S. E: 232; B. & O. Tel, Co. v. Interstate Tel. Co., 54 Fed. 50; Gay v. Hudson River ete. 
Co, 187 Fed 12; Kellogg v. Douglas Cty. Bank, 58 Kan. 43, 48 Pac. 587; Andrees v. Morgan, 
62 Oh. St. 236, 56 N, E. 875; Lange v. Burke, 69 Ark. 85, 61 S. W. 165; Brundred v. Rice, 49 
Oh. St. 640, 32 N E. 169; Northern Securities v. U. S., 193 U. S. 197; Miller & Lux, Inc, 
v. East Side Canal Co., 211 U. S. 293; Chicago Union Traction Co. v. City of Chicago, 199 
Ill. 579, 65 N. E. 470;. Westinghouse Electric & Mfg. Co. v. Aliis Chalmers Co., 176 Fed. 
362; Goss v. Goss, 132 N. Y.S. 76, aff’d. 101 N. E. 1099; Werner v. Hearst, 177 N.Y. 68, 69 N. 
E. 221; In Re Brown’s Executor, 226 N. Y. S. 1; Nashville v. Ward, 16 Lea. (Tenn.) 27; 
Chicago Milk Shipper’s Assn., 155 Ill. 166, 39 N. E. 651; Peoplee v. North River Sugar 
Refining Co., 3 N. Y. S. 401; Bank of U. S. v. Deveaux, 6\Cranch 61; Louisville Ry. Co. 
v. Letson, 2 Howard 497; Elenkrieg v. Siebrecht, 238 N. Y. 254, 144 N. E. 519; In Re 
Goetz’s Estate, (Pa.) 85 A. 65; Jenkins v. Moyse, 254 N. Y. 319, 172 N. E. 521; Industrial 
Research Corp. v. Gen. Motors Corp. 29 Fed. 2nd 623; City of ‘London v. Wood, 12 Mod. 
669, 88 Eng. Reprint 1592; State Trust & Savings Bank v. Hermose Land & Cattle Co., (N. 
M.) 240 Pac. 469; Starr Burying Ground Assn. v. North Lane Cemetary Assn. 77 Conn. 
83, 58 A. 467; Norma Mining Co. v. Mackay, 241 Fed. 640; G. W. Jones Lmbr. Co. v. Wis- 
arkana Lmbr. Co., 125 Ark. 65, 187 S. W. 1068; State v. Davies, (Wash.) 28 Pac. 2nd. 322; 
Gonzalez & Co. v. Thomas (Ariz.) 25 Pac. 2nd. 552; Tucker v. Biennstock, 310 Pa. 254, 
165 A. 247; Detroit Motor Appliance Co., v. Gen. Motors, (Ey D. Ill.) 5 Fed. Supp. 27. 
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of cases dealing with the situation of a debtor organizing a corporation and then con- 
veying his property to it.3@ These cases are, of course, more appropriately governed 
by the law of fraudulent conveyances, but are instructive with regard to the instant 
question. There are also other very interesting cases dealing with the liability of one 
railroad controlling another. 3? A great many other useful cases which lack of space 
forbids me discussing can be found under the following subjects in the West Publish- 
ing Company digest system: Corporations, Key: numbers 1, 174, 182, 188, 378, 380 and 
452 (12); Banks and Banking, Key Number 249 (2); Wills, Key Number 6; and Taxa- 
tion, Key Number 597. 


The corporate fiction may be disregarded not only in equity, but in law 4° or 
hbankruptey courts. 41 


What seemed to me to be one of the most sensible views, taken of the corporation’s 
separate existence was that of the English Court of Appeal in Broderip v. Salumon42 
Lord Lindley said there :- 


“There can be no doubt that in this case an attempt has been, made to use 
the machinery of the Companies Act, 1862, for a purpose for which it never 
was intended. The legislature contemplated the engagement of trade by en- 
abling a comparatively small number of persons—namely, not less than seven 
—to earry on business with a limited joint stock or capital, and without the 
risk of liability, beyond the loss of such joint stock or capital. But the legis- 
lature never contemplated an extension of limited liability to sole traders or 
to a fewer number than seven... The object of the whole arrangement is to 
do the very thing which the legislature intended not to be done; and, ingenious 
as the scheme is, it cannot have the effeet desired so long as the law remains 
unaltered.” 


“The liability does not arise simply from the facet, that he holds nearly all 
the shares in the company. A man may do that and yet be under no sueh lia- 
bility as Mr. Salomon, has come under. His liability rests on the purpose for 
whieh he formed the company, on the way he formed it, and on the use 
which he made of it. There are many small companies which will be quite 
unatfected by this decision. But there may be some which, like this, are mere 
device to enable a man to carry on trade with limited liability.” 


It is regrettable that the House of Lords reversed the Court of Appeal in that 
case, 43 and eminent English Barristers have spoken with some stricture of this ae- 
tion of their highest court.43’2 Nevertheless the decision of the Court of Appeal 
should, for the reasonableness of its views, be highly persuasive over here. 


38 Booth v. Bunce, 33 N. Y. 139; Linn Timber Co. v. U. S. 286 U. S. 574; McCaskill Co. 
v. U S., 216 U S. 504;, Hibernia Ins. Co. v. St. Louis & New Orleans Transp. Co., 13 Fed. 
516; Montgomery Web. Co. v. Dienelt, 1383 Pa. St. 585, 19 A. 428; Lisk v. Riggs, 65 Neb. 
258, 91 N. W. 243; Terhune v. Skinner, 45 N. J. E. 344, 19 A. 377; Bennett v. Minott, 
(Ore.) 44 Pac. 288. 

39 Lehigh Valley Ry. v. Delachesa, 145 Fed. 617; Same v. Dupont, 128 Fed. 840; Wichi- 
tx Falls & N! Y. Ry. Co. v. Puckett, 53 Okla. 463, 157 Pace. 112. i 

40 Donovan v. Purcell, supra; Jefferson City Burial Soc. v. Cotton, (Alu.) 133. SO. 256. 

41 In re Muncie Pulp Co., supra. 

42 2 Chan. Div. L. R. (1895) 328. 

43 Salomon v, Salomon & Co., App. Gas. (1897) 22. 

4344 See Wormser’s Frankenstein Incorporated. 
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In a most scholarly opinion in Farmers’ Loan & Trust Co, v. Pierson, 44 Judge 
Bijur took the position that the separate existence of the corporation’s person was 
only a convenience or instrumentality for the facilitation of legitimate business deal- 
ings which a natural person or group of persons acting in their individual capacities 
could not very well perform, and that beyond this there is no sense or reason in law 
or otherwise of recognizing\ the separate ertstence, of the corporation. The court there 
said :- 


“The conerete import of these views is that a corporation is more nearly 
a method than a thing, and that the law in dealing with a corporation has no 
need of defining it as a person or an entity, or even as an embodiment. of 
functions, rights and duties, but may treat it as a name for a useful and 
usual collection of jural relations, each one of which must in every instance 
be ascertained, analyzed and assigned to its appropriate place according to 
the cireumstances of the particular case, having due regard to the purposes 
to be achieved. A confirmation of the accuracy of this analysis of the cor- 
porate form is found in the fact that the word “corporation” has a variable, 
not a constant meaning.” 


The Supreme Court of Nebraska, in Jlome Fire Ins, Co. v. Barber, 45 seemed to 
work on the idea that at least in equity the corporate fiction was nothing but a formu- 
la designed by the law for working out the rights and equities of the real parties in 
interest, and should not be applied, without regard to its true purpose and meaning, 
or when to doi so would work an injustice which might otherwise be avoided. + In that 
case the separate existence of the corporation was disregarded, not because the cor- 
poration was a mere dummy, (its existence there was quite real), but to! prevent an in- 
justice from beieng perpetrated. This case is of particular interest in view of the 
fact that the opinion was written by Roscoe Pound, then a commissioner of the court. 


— VII — 


My conclusion is that :- 


1. The existence of the corporation as a distinct person is a dogmatie fiction of 
law, and, as any other fiction, should be given effect, only when necessary to the 
working out of its legitimate object. 


2. The only purpose of the corporate fiction is the convenience it affords for the 
transaction of business, that is, the statutes allowing the creation of corporations 
were enacted only with the intention of permitting a number of persons to embark 
their joint capital in a common venture without the inconvenience and risk that 
would necessarily attend the undertaking of such by persons in their individual capa- 
cities; that this convenience is the only basis for the fiction, and without it, the fie- 
tion should be disregarded. 


3. A sole trader should, in no circumstances, be permitted to earry on a purely 
private undertaking with limited liability; nor should the corporation, which is used 
as an adjunct or agency behind the veil of which the real liability of another is sought. 
to be hidden from the process of the law, be tolerated in any form. 

For blind adherence to the fiction when the true basis does not underly it, in 
the words of Mr. Justice Finch, 4¢ “simply attempts to substitute cireuity of action 
for direct responsibility, and requires us to blind our eyes with the theoretical ab- 
straction, so as to shut out the obvious and undoubted truth.” 


44 222 N. Y. S, 532. 
45 67 Neb. 644, 93 N. W. 1024, 108 A. S. R. 716, 60 L. R. A, 927. 
46 Anthony v. American Glucose Co., 146 N. Y. 407, 41 N. E. 23. 
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CO-ORDINATION OF THE BAR 
ty ERNEST E. MASON, Pensacola 


An Address Before the Society of the Bar ,First Judicial Cireuit, 
Crestview, Dee. 11, 1935 


When the President of the Society called upon me to lead this diseussion T felt 
like the stranger attending a social function of Philadelphia’s exclusive set who, after 
having been told that this and that person was a Biddle, edged a friend to one side 
and inquired, “What the hell is a Biddle?” That was the way I felt about this ques- 
tion—“*What the hell is co-ordination of the Bar?” 

Well, after reading all the literature concerning the question I could get my 
hands on, I find that Co-ordination of the Bar may be suceinetly defined as a unity 
of the efforts of a substantial majority of the lawyers of this country to accomplish 
common purposes. In order to understand the question we have to look at the facts 
constituting the organization—or rather lack of organization—of the lawyers of 
America. There are approximately 175,000 lawyers in the United States, 27,000 or 
less than 16% are members of the American Bar Association. And the American Bar 
Association is the single instrumentality in this country that makes any pretense of 
acting for the American lawyer, collectively speaking. There are some 75,000 law- 
years, or 43% of the total, who belong to the various state associations. About 100,000 
lawyers belong either to a state or to a local bar association. In other words, 73,000 
or 42% are members ot some bar association, but are not members of the American 
sar Association. There are many lawyers who are members of a local organization 
such is ours here who are not members of the State association. This is not as true 
in those states which have the integrated bar system as in those states where the state 
organization is purely voluntary, and independent of political or judicial authority. 
By an integrated bar is meant a, bar which is organized by legislative fiat or by rule 
of Court. There are several states in which the bar is so organized—17 in all, I be- 
lieve,—and in all these states there is not onlyy a larger percentage of the lawyers who 
belong to the state organization, but there is much closer co-ordination among the lo- 
cal organizations, and between the local organizations and the central state associa- 
tion. In most of these states a lawyer is required to belong to the state association 
as a prerequisite to local membership. But this is not the rule in those states where 
the organization of the bar is wholly a voluntary matter and as a result there is very 
little co-ordination between the State association and the various local organizations. 
Ilere in Florida three or four years ago during the presidency of Mr. Giles Patterson, 
I believe, an attempt was made to bring about a closer co-operation and working be- 
tween the state association and the various local associations. The State dues were 
cut and a combined rate was made for membership in both organizations. And _ it 
was proposed that by such method membership in a local association would mean au- 
tomatic membership in the State association. But for some reason the plan did not 
work out so well, although it is still in effect. For some reason, however, the mem- 
bership in the State association was not materially increased by it. 


The greatest lack of co-ordination lies in the relation between the various state or- 
eanizations, and between them and the American Bar Association. Despite their much 
ereater membership, the State Bar organizations, at the present time have no strue- 
ture of relationship to each other, or to the American: Bar Association. They have no 
representation or vote in the affairs or policies of the National Bar. There has been 
an inereasing co-operation and community of activity, particularly under the National 
sar program, but no organic tie-in or representation as such. “An anomalous aspect 
is that the officers, delegates, and leaders of the State Bar organizations extensively 
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attend and take part in the conventions of the American Bar Association and a 
proper siructure would enable the actions of the Convention to speak for more than 
half of the Bar of the whole country; but these State Bar officers and leaders do not 
now vote in the conventions in any representative capacity, with the result that the 
President of a State Bar organization with many members may be, and is, outvoted 
hy two members attending the convention holding variant views. So it can be seen 
that there is very little co-ordination of the members of the Bar in this country. 


The question naturally arises, What good can be accomplished by a closer ¢o- 
ordination of the Bar?) The legal profession in America exists in the public interest 
and as a mean sof public service. Jessup defined a profession as “a ealling in life 
based on speeifie training and ability contemplating public service, and differentiated 
from ordinary business vocation by its subordination of pecuniary returns to effieient 
service.” Any organization of the legal profession can be justified only as it en- 
ables the profession to better serve the public; and improvement in the organization 
of the profession is desirable only if it will make the organized profession a better 
implement of service to our country and our chents. Of the need for national lead- 
ership, nationwide standards, and a national consensus of opinion and coneert of ac- 
tion, on many matters affecting the legal profession, there can be no fair doubt. To 
fulfil this need there must be a closer co-ordination of the membership of the Ameri- 
ean Bar in order to provide machinery through which the consensus of opinion of the 
Bar may be made effective. That is to say, on various matters directly affecting the 
profession, the law itself, and the administration of justice, a consensus of opinion 
develops within the profession; and as to such subjects, the means should be provided 
for ascertaining that opinion and making it effective without trying to subject the in- 
dividual lawyer to any remote authority or control. 


In this day and time when the spirit of collectivism is in the ascendeney, an in- 
dependent and outspoken Bar, which in its championship of genuine public interests 
is neither subject to political intimidation nor subservient to the contentions of clients, 
is the staunchest safeguard of a free people. In the diseussion of great National is- 
sues that are immedtaiely ahead, the lawyers of this country should set an example 
for tolerance, breadth of outlook, recognition of the other fellow’s point of view, and 
patriotie adherence to the American tradition of liberty under law. 


In the field of local government well organized, independent and active State and 
local Bar associations can be an enlightened and effective factor in preserving the 
integrity of State and local governments throughout the United States. The improve- 
ment of State government and of local self-government is a paramount duty and re- 
sponsibility of lawyers, individually and collectively. Vigorous, economical and effi- 
ciet State and local governments, adapted to local conditions and responsive to the 
public needs, should be defended and aided as a primary safeguard of liberty and of 
whatever is distinctive in American life and institutions. 


Furthermore, if the high position of honor and trust that the lawyer has always 
heen accorded in the eyes of the American public is to be maintained the membership 
of the Bar through a closer co-ordination must give assurance that the collective 
opinion of the legal profession upon public questions, when deliberately ascertained, 
cannot be commanded by retainers, cannot be cajoled by office or favors, and eannot 
he coerced or made afraid through political attacks upon individuals or the whole pro- 
fession, Our country gravely needs the disinterested counsel of a profession that cannot 
be bullied, bought, silenced, or made subservient to any political purpose. If chal- 
lenge is anywhere to be made of these enduring principles, the issue may best he 
faced squarely and now. 


In connection with the administration of justice a co-ordinated Bar can be of in- 
calcuable aid to the Federal and local authorities. One of the phases of the National 
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Bar program of the American Bar Association has to do with ways and means of im- 
proving the administration of criminal law with the end in view of expediting and 
making more certain the administration of justice in criminal cases. In our own 
State the State Bar Association has been active in bringing about reforms in Chancery 
practice and in the Probate Law, resulting in the Chancery Act passed by the 1931 
Legislature and the Probate Act passed in 1933. At the present time a committee of 
the Florida State Bar Association is working on a new Criminal Code for Florida, 
the purpose of which iq to simplify criminal procedure and to speed up its processes. 
A closer relationship between the various local organizations with the State Associa- 
tion would assure a wider interest in these movements for the reform of judicial pro- 
cedure, and would mean that these forward looking steps would have the backing of 
a much larger percentage of Florida lawyers. 


I might cite many other instances of aroused and effective work and interest 
resulting from a closer co-ordination of the members of the Bar. In several of the 
States the lawyers, through their organizations, are coming to realize that the Bar 
Association should render an increased service to the lawyers in their professional 
work. In Indiana, for instances, the State Bar Association has staged a successful 
fight against an anachronism in its State Constitution and for fitting standards of le- 
gal education and admission to the Bar. In Ohio the organized Bar has brought about 
an advance in standards of its law schools. Utah, which has an integrated Bar, has 
created a useful committee on public relations whose function it is to endeavor to 
bring about a better understanding between the legal profession and laymen. The lo- 
cal bar association of the City of Philadelphia has done some fine work resulting in 
the dramatic and effective purging of the undesirable from the Bar. 


An interesting example of what can be accomplished by an aroused Bar working 
together effectively through the co-ordination of loeal organization with State organ- 
ization is that of the Bar Association of the City of St. Louis, Mo., and the Missouri 
State Bar Association. For years the members of the Bar of the City of St. Louis 
had felt with humiliation and some desert that it was in bad repute. Unethical, dishonest 
and fraudulent practices were prevalent and were cither overlooked or dealt with in- 
effectually. Finally in 1932 the St. Louis Bar beeame aroused and waged a campaign 
to clean house. The campaign was waged on two fronts. The immediate task was 
that of cleaning up the practice of law locally by bringing disbarment suits against 
unethical lawyers. In the three years following June, 1932, the Grievance Committee 
instituted 22 disbarment suits, resulting in 14 disbarments and five suspensions. The 
second eampaign had for its goal the establishment of disciplinary machinery through- 
out Missouri, through which the Bar as a whole might rid its ranks of those who were 
dragging the profession into disrepute. At the time of the beginning of this campaign 
hoth the loeal and state organizations in Missouri were purely voluntary, as they are 
now in Florida. The machinery for disbarment was much the same as now in Florida. 
That is to say, a disbarment proceeding was instituted by the State Attorney and con- 
sequently he, being a political office-holder, was not, prone to institute the proceedings. 
The bar associations had no power to summon witnesses to appear before its Grievance 
Comnuttee, and this constituted a great hindrance to the campaign for disbarment oi 
undesirables. The Association of St. Louis endeavored, along with the State Asso- 
ciation, to get the State Legislature to integrate the Bar on a self-diseiplinary basis. 
The Legislature refused to do it. Just about that time the Missouri Supreme Court 
rendered an opinion in October of 1933 which marks a new epoch in bar control. The 
Missouri Court therein reasserted the doctrine, long lost sight of, that the judiciary 
has inherent power to prescribe rules for the organization, discipline and supervision 
of the Bar. So the leaders in the movement turned to the Supreme Court, asking that 
tribunal to exert its authority to regulate the conduct of lawyers by drawing up rules 
for practice. The suggestion was accepted and a judicial commission was appointed 
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hy the Court. A set of regulations was formulated and placed in effect covering rules 
of administration of the Bar, prescribing a canon of ethics as the standard of conduct, 
and provided a system of proceedings with reference to discipline. Today in Missouri 
it is a responsibility of this integrated bar, under the rules of the Court, to be on the 
outlook for unethical lawyers, and when they are found to prosecute and punish them. 


I cite this example of what has been dona in Missouri not only to show what can 
he done by a co-ordination between local bar associations and State associations, but 
also because they have done there in Missouri what ought to be done in Florida, in 
my opinion. T don’t think any one will deny that the proceedings for the discipline 
of unethical lawyers should be changed in Florida in order to bring about more cer- 
fain punishment for those who take part in shyster practices. 


Having seen the need, I think, for a closer co-ordination of the membership of the 
Bar, the question arises as to what ean be done to bring it about. This question has to be 
dealt with in two fields. The first field is that of the relationships of the lawyers 
within the several states; the second field is the national sphere. The only effective 
method of co-ordination of membership within the several states that has been found to 
date is the integration of the Bar, for in the States where the organization of the Bar 
is purely voluntary, as it is in Florida, for one reason or another there is very little 
co-operation between local bar associations and the central State association. As we 
have seen, there are 17 states which now have the integrated or incorporated Bar. The 
basis for this method of organization is either incorporation by statute wherein the 
Legislature fixes the standards of admission, enacts a code of ethies and ‘in general 
provides for disciplining of lawyers, or integration by rule of Court such as Missouri 
has adopted. There is one fundamental danger ,however, as I see it, in the integrated 
system of Bar organization, and that is, the danger of political influence. An out- 
standing example of this evik influence is Louisiana. Along with his other acts of cen- 
tralization of power in the State government, and particularly in the Executive Branch 
thereof, the late Huey Long had a subservient Legislature to pass an act which, if 
enforced, will mean the practical annihilation of the independence of the Bar in 
Louisiana. This Louisiana Act provides for the incorporation of the State bar, and as 
is usual in other acts creating the integrated system, it provides for a corporation of 
active and inactive members of the Bar, prescribes dues for membership, gives corpo- 
rate powers to sue and be sued, and provides that the organization shall have the 
duties to prescribe qualifications for admission to the Bar, to investigate the conduet 
of members and to prefer charges for disbarment. However, the control of the corpo- 
ration is not left to the lawyers themselves, but is vested in a Board of Governors of 
eight members to be elected by the people tor two-year terms, with the Governor em- 
powered to appoint thei first eight members for the first term. The Governor also fills 
any vacancies on the Board. The danger of this is readily seen. The legal profession 
was turned into another branch of a political machine and, of course, it was expected 
to be used to further the political ambitions of the Senator, had he not met his just 
deserts at the hands of an assassin. They even went so far in that State as to outlaw 
the existing voluntary State Bar Association. But if the control of the organization 
is left to the legal profession itself by the Act creating it, then there is little danger 
of political influence corrupting the integrated bar. 


In the national sphere the American Bar Association has been working on a plan 
for several years to better co-ordinate the Bar, Its Co-ordination Committee has drafted 
a plan for bringing about a representative and improved organization of the legal pro- 
fession in the National sphere. Their recommendations have been! outlined in the form 
of suggested provisions for the Constitution of the American Bar Association. The 
plan will be submitted to the Boston convention next August. I refer you to your 
American Bar Association Law Journal for December, 1935, for a detailed account of 
this plan. Brietly, if approved and adopted, the plan will vest the control of ad- 
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ministration of the American Bar Association completely in a House of Delegates 
genuinely representative of a substantial majority of the lawyers of the whole country, 
with provisions for a referendum vote on questions of major policy. For each State, 
the members of the American Bar Association therein will elect a State delegate by mail 
ballot. Each State Bar Association will be entitled to one or more Delegates of its own 
choosing, with no State having more’ than four delegates. Under indicated circumstances 
2a loeal Bar Association may qualify and elect a Delegate. The administrative work of 
the Association between annual meetings will be conducted by a Board of Governors 
elected by and from the members of the ILouse of Delegates. Machinery is provided 
for practicable referenda to the whole Association membership and to the membership 
of the State and participating local Bar Associations, as well, to aseertain their views 
and wishes upon important questions of Association policy, 


The draft of the plan makes definite provision for bringing into being practicable 
plans by which the Association will be of greater usefulness to its members in their 
profession. The whole text of the draft recognizes the essential unity of the science 
of law as a profession and the indispensable usefulness of the lawyer in general 
practice, and correlates the whole organization and work of the Association to that end. 


If the legal profession is to maintain its position of leadership in the Nation some 
such plan as that proposed by the Committee of the American Bar Association for 
co-ordination must be put into effect in order that the consensus of opinion of the 
membership of the American Bar may be ascertained and made effective in our National 
life. 


WHAT WE MAY LEARN FROM OUR EXPERIENCE WITH THE 
1935 LEGISLATURE 


(Continued from page 9) 


One thing is certain. With our present 60-day biennial legislative session, it is 
idle to suppose that our legislators will themselves ever do much of anything con- 
structive in the comprehensive improvement of the administration of justice. No legis- 
lator has the time to do such work, even if he had the disposition. We have no Ju- 
dicial Council in Florida, as they have in many other States, observing and supervising 
the administration of justice, from year to year, and continuously preparing and pro- 
posing remedial legislation. Our Supreme Court has neither the time nor authority to 
do the job, or even inaugurate it. We have no Department of Justice in the State, that 
might lead the way. Paid legislative commissions are expensive, and have thus far 
produced nothing much of value. If, therefore, the efficiency of our courts, in the 
administration of justice, is to be brought to its maximum, it must, for the present 
at least, be aecomplished by voluntary effort; and our State Bar Association is the 
only available agency in sight. To date, we have accomplished considerable, but there 
remains very much more still to be done. If only we will heed the obvious lessons of 
our past six years’ experience, we have every right to expect further success. The 
technical work of research and draftsmanship is difficult, to be sure, but requires only 
such industry and skill as admittedly we possess and are well able to display. That, 
however, is a political matter. If, therefore, we hope to succeed, there is just one thing 
for us to do. We must be both political and politic. 
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EDITORIALS 
Who Is To Blame? 


Laymen continually berate lawyers. Telling us we must clean house! Pointing 
out that there are too many irresponsible members in the profession ! 

As long as the legal profession, or any other profession, is composed of luman 
heings, with the frailties and weaknesses to which they are heir, there will be some 
basis for their criticism 

3ut- we make this challenge. Take all the professions—Law, Medicine, Chemistry, 
Iingineering, yes, even the Ministry—and you will find in the legal group as high a 
degree of mental ability, honesty and dependability as in any of the others. 

Lawyers deal almost entirely with tangible things. If a preseription fails to eure, 
or a chemical experiment results in a total loss, how may a layman fix responsibility? 
On the other hand, if a lawyer fails to properly account for his client’s money or 
swindles him out of his property, detection is simple and the renegade lawyer is 
brought into the spotlight. 


We do not condone any of the misdeeds of lawyers. On the contrary, the organized 
har is trying diligently to weed out the irresponsible and the dishonest from among 
its membership and to make it more difficult for others of their kind to enter the 
profession. 

Time after time, the Florida State Bar Association has recommended to the Legis- 
lature of Florida, the enaetment of more rigid entrance requirements before admission 
io the bar and a less complicated disbarment procedure. 

Such a bill was recommended to the 1935 Legislature, which was composed pre- 
dominately of laymen. The bill didn’t get to first base. 

Experienee has shown that the raising of educational requirements for admission 
io the bar and a more effective diebarment procedure improve the general character 
of the bar. In Florida, there is no educational requirement for admission, and dis- 
barment is next to impossible. 

Who is to blame? 
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FLORIDA STATE BAR ASSOCIATION 


WM. H. ROGERS, Jacksonville ED R. BENTLEY, Lakeland 
President Secretary-Treasurer 


Members of the Executive Council 


Martin Caraballo, Tampa Guyte McCord, Tallahassee 
Jim Clements, Ft. Myers John D. Harris, St. Petersburg 


Together with the President and Secretary-Treasurer 


1936 ANNUAL MEETING 


The Eaeentive Council of the Association, at its December mecting in Tampa, 
selected the Cities of Miami, Florida and Havana, Cuba for the 1936 Annual Meet 
ing. This selection was made in consequence of the very large majority of the mem- 
bers who voted in favor of Havana in the post card ballot taken in September and 
October, 


The Conference of Bar Association Delegates will be held at Miami, Florida, Wed- 
nesday, April 1, 1936 at a place to be announced later and to be selected by a com- 
mittee of the Dade County Bar Association appointed by President Marshburn at a 
meeting of the Executive Committee of the Board of Directors of the Dade County 
Bar Association, December 27th. The Dade County Bar Association will act as our hosts 
that day and will make arrangements for the meeting place and for the customary 
luncheon, The Conference will most likely be held in a bayfront hotel in: downtown 
Miami. The subject of the Conference will be further consideration of the report of 
the Committee on Criminal Law and Procedure, of which Honorable E. W. Davis of 
Orlando, Florida is chairman. 


Following the adjournment of the Conference, the members will sail for Havana, 
Cuba on the P.& O.S.S. “Florida” at approximately 7:00 P. M., the precise hour to 
be announced later. Dinner will be served on the steamer. There will be a registration 
desk on board the steamer where the members may register for the Convention and also 
register and receive assignment of their hotel rooms so that upon arrival in Havana, 
Thursday morning, April 2nd, at 8 o'clock, each member may disembark and go di- 
rectly to his room in the headquarters hotel without delay. Breakfast will be on the 
steamer. There will be no Cuban customs inspection. This will be waived for the 
members of the Association. All baggage will be delivered at the hotel rooms by the 
Steamship Company. 


The Annual Meeting will convene in the National Hotel in Havana at 10:00 A. M., 
April 2nd. The morning session will adjourn in time for lunch. There will be no 
session in the afternoon, During the afternoon there will be a automobile sightseeing 
tour of the City of Havana, ending at the National Capitol or the Palace of Justice 
for a reception to the members by the Supreme Court of Cuba and College of Lawyers 
of Havana, 


A special committee of the College of Lawyers of Havana has been appointed to 
act as our official host, and this committee is now making arrangements for the possi- 
bility of the entire membership to be entertained at dinner in small groups as guests 
in the various homes of the Havana lawyers, Wednesday evening. 


The second session will convene at 10:00 A. M., April 3rd, and will adjourn at 12:30 
P.M. to the President’s Palace, where there will be a reception by the President of 
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Cuba and his Staff. The afternoon will be open, and at 8:00 P.M, the formal banquet 
of the Association will be held in the National Hotel Banquet Hall, following the ad- 
journment of which there will be a formal dance in the Ballroom of the Hotel. Mem- 


bers of the College of Lawyers of Havana and their wives will attend the banquet and 
dance. 


The concluding session of the Convention will convene at 10:00 A. M., Saturday, 
April 4th, adjourning in time for lunch. The afternoon will be free for sightseeing and 
entertainment, 


All three reqular sessions of the Convention will be held in the morning, leaving 
all afternoons and crenings free. The various Golf Clubs will be available to the mem- 
bers each afternoon, as will also be the Yaeht Club and Jockey Club. 


The Steamship “Florida” will sail from Havana at 7:00 PL M., Saturday night, 
Dinner will be on the steamer. The steamer will arrive in Miami Sunday morning im 


mediately after breakfast. Four meals on the steamer are included in the round trip 
licket. 


Speakers for the Convention will be announced in the March issue of the Law 
Journal, The rownd trip fare from Miami to Havana and return, tneluding four meals 
on the boat, will be $22.50 per person, Those who desire may go by the Pan-American 
Airways airplanes, leaving Miami about T3300 AL, M. Thursday morning and returning 
from Ilavana any afternoon, 


The headquarters hotel will be the National Hotel, which is one of the finest hotels 
on the Western Continent. Special rates have been arranged for the Convention and 
these rates will hold good for those who desire to stay over in Havana after the meet- 
ing adjourns. The rates are as followss 


Single rooms with bath, overlooking the City $2.50 per day 
Double rooms with bath, overlooking the City $5.00 per day 
Single rooms with bath, overlooking the ocean $3,50 per day 
Double rooms with bath, overlooking the ocean : __ $6.00 per day 
Parlor suites for one person $8.50 per day 
Parlor suites for two persons : $10.00 and $11.00 per day 


Transportation from the ship to the hotel and return, including all baggage, will 
he provided by the Steamship Company at a special rate of $1.00 for the round trip. 


Wim. H. ROGERS, President. , 


HOTEL NACIONAL 


Habana, Cuba 
a Headquarters 
gage sane 1936 Convention 


Florida State Bar 
Association 


April 2-3-4 
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SEVENTEEN NEW LAWYERS COME 
OUT OF THE HOPPER 

The State Board of Law Examiners 
have announced that out of the 53° appli- 
cants who took the October Bar examina- 
tion seventeen passed and were admitted to 
practice, 

According to G. T. Whitfield, Secretary 
of the State Board of Examiners, those re- 
ceiving licenses were as follows: 


Maxwell, Jr., 1139 Ingraham Blde., 
Miami; James W. Nix, 18 N. W. 17th 
Court, Miami; James A. Reece, 1314 Mad- 
rid St., Coral Gables; C. S. Robertson, 
1910 Country Club Prado, Coral Gables; 
ILarry Zuckernick, 626 Lenox Ave., Miami 
Beach; Everett O. Malone, Jr., Pensacola; 
James J. O'Leary, Daytona Beach; Major 
I. Tolson, Tallahassee; Miss L. Grace Wil- 
liams, 119, W. Gaines St., Tallahassee ; 
Victor Blue, Jacksonville; Slocum Ball, 
1815 Mallory St., Jacksonville; Harry 
Botts, 1300 N. 1*th Ave., Pensacola; Me- 
Carthy Crenshaw, Jacksonville; Louis Dia- 
mant, 450 7th Ave., New York; James M. 
Moore, Jaeksonville; Jess D. Mathas, De- 
Land; Sherman N. Smith, Jr., Box 1074, 
Vero Beach. 


COMMITTEE ON CRIMNAL LAW 
AND PROCEDURE REORGANIZED 


The Committee on Criminal Law and 
Procedure of the Florida State Bar Asso- 
ciation, which has been working for more 
than a year, has been reorganized. Sev- 
eral times Mr, P. L. Gaskins, Chairman of 
the Committee, has asked to be relieved 
from the arduous duties as chairman. 
President Harris and later President Rog- 
ers refused to accept his resignation until 
December 9th, when Mr. Rogers consent- 
ed to relieve Mr. Gaskins and has appoint- 
ed E. W. Davis, of Orlando, as Chairman 
ot the Committee. Mr. Gaskins has con- 
sented to remain as a member of the Com- 
mittee. 


The other members of the Committee are 
J. C. Adkins, of Gainesville, William Fish- 
er, Pensacola, Herbert T. Phillips, Tampa, 
Millard B. Smith, Titusville, John B. 
Stokes, Miami, and William B. Hallowes, 
Ill, Jacksonville. 


AN ENERGETIC PRESIDENT 


We read in the papers of many comings 
and goings of the erudite President of the 
Florida State Bar Association. 

Without having a complete check, the 
press has recounted the following appear- 
ances during the last month: 

Spoke before the Hillsborough County 
Bar Association in Tampa on December 


6th on the subject “A Legislative Post 
Mortem.” 
December 13th he was at the annual 


mecting of the Volusia County Bar Asso- 
cition. 

December 26th, he sailed for Havana, 
Cuba, on a mission for the Florida State 
Bar Association. On this trip he was ae- 
companied by two members of his Execu- 
tive Committee, Martin Caraballo and Ed 
R. Bentley. 

On December 17th he attended Judge 
Hal W. Adams’ “Game” dinner at Lake 
City. Just what he did at this meeting 
hasn’t been reported and probably couldn't 
he, 

On December 27th he attended a lunch- 
eon of the Dade County Bar Association. 
His activities at that meeting could largely 
he summarized under the heading of “mis- 
cellaneous remarks.” 


PRESIDENT APPOINTS COMMITTEE 
ON REORGANIZATION OF 
AMERICAN BAR 


President Rogers, at the request of the 


American Bar Association, has appointed 
a committee to study the plan of reorgani- 
zation now being contemplated by the 
The Commit- 


tee, which has been appointed by the Presi- 


American Bar Association. 


dent and approved by the Executive Com- 
mittee is as Martin H. Long, 
Chairman, Jacksonville; R. A. Henderson, 
Jr., Fort Myers; Cody Fowler, Tampa; R. 
F. Maguire, Orlando; E. W. Landis, De- 
Land; E. J. MeCarthy, Jacksonville; C. 
B. Peeler, Jacksonville. 


follows: 


“ 
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LIFE’S RECORDS CLOSED 


WALTER W. LIDDELL 


Walter W. Liddell, prominent Jackson- 
ville attorney, died of a heart attack on 
December 21st. Mr. Liddell had practiced 
law in Jacksonville sinee 1913. He was 
at one time Juvenile Judge of Duval 
County. 


LEVI LEE 


John Levi Lee, a practicing attorney of 
Live Oak, dropped dead on December 9th 
a few minutes after leaving the banquet 
fable of Judge Hal Adams’ annual “Game” 
dinner at Lake City. 

ROBERT H. SEYMORE 

Robert H. Seymore, age 72, widely 
known Miami attorney, died on December 
18th following a short illness. Mr. Sey- 
more was a native of Georgia but moved 
to Kissimmee where he started the practice 
of law in 1884. After serving that city as 
mayor and municipal judge he moved to 
Miami in 1902. 


LENNARD O. BOYNTON 


Lennard O. Boynton, age 38, popular 
Bartow attorney and member of one of the 
oldest Polk County families, was instantly 
killed in an automobile accident on Decem- 
ber 20th. Mr. Boynton was a prominent 
Legionnaire and had been Assistant Coun- 
ty Solicitor for more than a dozen years. 


ORLANDO J. CLAYTON 


Orlando J, Clayton, age 53, Gadsden 
County’s Prosecuting Attorney, passed 
away on December 17th at his home in 
Quincy. He had been Prosecuting Attor- 
ney since 1915, having been appointed by 
Governor Park Trammell. 


WILSON WEBB ANDERSON 


Former Judge Wilson Webb Anderson, 
age 65, many years municipal judge of 
Jacksonville, died at his home at Atlantic 
Beach on December 13th. Judge Ander- 
son was a native of West Virginia and 
came to Jacksonville forty years ago. 


THEY TELL ME THAT 


Edgar S. Blake, of Quiney, has been ap- 
pointed by the overnor as County <At- 
torney of Gadsden County, succeeding the 
late O. J. Clayton. 


Churehton Mellen, a young attorney and 
former County Solicitor of Escambia 
County, has been appointed Reteree in 
Bankruptey for the United States District 
Court at Pensacola. 

Mr. Mellen replaces Austin A, Fisher, 
who recently resigned the office of Referee 
to accept the appointment of Assistant 
United States District: Attorney. 


Robert J. Pleus, of Orlando, has re- 
signed as Assistant Attorney General of 
Florida to reenter the practice of law in 
government and municipal securities in his 
home town of Orlando. 


James Baker Watson ,of Pensacola, has 
heen appointed Assistant Attorney General 


to succeed Mr. Pleus, resigned. Mr. Wat- 
son is a graduate of V. M. I. and Harvard 
University. At the time of his appoint- 
ment he was Assistant District Attorney 
at Pensacola. 


ANNOTATION OF FLORIDA’S 
CHANCERY ACT GOES 
INTO SECOND EDITON 


The popularity of the 1931 Chancery 
Act of Florida, Annotated by MeCarthy 
and publ’shed by the Harrison Company 
under the auspices of the Florida State 
Bar Association, has been attested by the 
fact that that edition was completely ex- 
hausted more than six months ago. 

Because of repeated demand for these 
annotations and for the further reason 
that the work be up to date, the Harrison 
Company, Law Book Publishers, of <At- 
lanta, Georgia, has just brought off the 
press the second edition. 


The work has been expanded to annv- 
tate certain sections of the Compiled Gen- 
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eral Laws of Florida and contains annota- 
tions from several hundred State 
and Federal, construing and applying the 
act or similar provisions in the equity rules 
decided since the first edition was pub- 
lished in 1932. 


cases, 


The work is more pretentious than that 
issued in 1931 and contains a pocket in 
the back cover to hold commulative sup- 
plements that will be issued from time to 
time as the oceasion demands. 


It will be remembered that a committee 
of the Florida State Bar Association pre- 
pared the 1931 act. This second edition 
is being published with the approval of 
the Florida State Bar Association. 


CHANGES IN LAW FIRMS 
The firm of Wideman, Wideman and 
Wardlaw, of West Palm Beach, has been 
changed to Wideman, Wardlaw and Gar- 


field. Members of the firm are J. Field 
Wardlaw and Manley P. Garfield with 
Harris W. Stewart, Jr., and Maleolm East- 
erlin. Fred W. Morris is business man- 
ager and Paul E. Twitty is in charge of 
property. Frank J. Wideman, whose 
name is continued in the firm is Assist- 
ant Attorney General of the United States 
in charge of the Tax Division of the De- 
partment of Justice. 


W. P. Hughes, former United States 
District Attorney for the Southern Dis- 
trict of Florida, and W. R. Reeder have 
formed a law partnership under the name 
of Hughes and Reeder with offices in the 
Ingraham Building. 


The firm of Pleus, Williams and Pleus, 
of Orlando, have announced the return 
of Robert J. Pleus to the partnership et- 
fective December 16, 1935. 


now a member of. 

I am a member of the Bar of the —_.. 

I am attaching herewith check for $5.00 
($3.00) to cover one year’s dues. (Dues 
are $5.00 if admitted more than 7 years 


$3.00 for others). 


Application Endorsed by 


Florida State Bar Association 


APPLICATION FOR MEMBERSHIP 
I hereby apply for membership in the FLORIDA STATE BAR ASSOCIATION. I was 


admitted to practice law in Florida —.. 


_, and am 
Date 


Judicial Circuit. 
Signature of Applicant 


Business Address 


Approved 


Mail to Ed R. Bentley, Secretary-Treasurer, Lakeland. 
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PROBLEMS OF RESTATEMENT 


Extended diseussion was aroused at- the 
recent Torts conference of the American 
Law Institute, over the privilege of politi- 
cal discussion of public officers and eandi- 
dates for office. There is a distinet split 
of authority, both sides of which are cham- 
pioned by reputable courts, as to whether 
the principle of fair comment upon a mat- 
ter of public interest extends to and af- 
fords a protection against liability for de- 
famation tor the false allegation of facets 
which hesmirch the charaeter of such per- 
sons. The cases are in agreement that, if 
the facts are truly stated, the expression of 
a disparaging opinion, if it is an honest 
one, is conditionally privileged, so long as 
it pertains to the public conduct of an of- 
ficer or to the qualifications of such a per- 
son or a candidate for such an offiee. An 
illustration will show the application of 
the rule: A published article in a news- 
paper, criticizing the method of construc- 
tion of certain sewers in X, declaring that 
there were many indications of ineompe- 
tence in the performance of the work. B, 
the public official in charge of the con- 
struction, sues A for libel. A’s remarks 
are privileged if they represent his honest 
judement. If this condition exists, the 
fact that the sewers were well and com- 
petently constructed, does not defeat the 
immunity, 


The desirability of such protection in a 
demoeracy is obvious. Public servants are 
accountable to the public. Even the most 
conscientious and serupulously honest pub- 
lic officer must expect criticism. More- 
over, he must expect his publie life to be 
appraised by persons whose judgment does 
not conform to sound critical standards. 
Therefore, he knows or should know that 
he will be misunderstood and subjected to 
disparagement which is undeserved. Those 
who contend for political preferment can- 
not be thin skinned. The most that can 
be expected is that opinion not be misrep- 
resented, that is, that it be a sincere ex- 
pression of the eritie’s actual view. 


Many courts, however, distinguish sharp- 
ly between the expression of opinion upon 
facts truly stated and the misrepresenta- 


tion of facts, however honestly made, the 
former being privileged, the latter not. 
This view was upheld by Judge Taft in the 
Cireuit Court of Appeals on the grounds 
that “the danger that honorable and 
worthy men may be driven from polities 
and public life by allowing too great lati- 
tude in attacks upon their characters out- 
weights any benefit that might oceasional- 
lv accrue to the public from charges of 
corruption that are true in fact, but are 
incapable of legal proof.” On the other 
hand, the opposite view is championed by 
the Supreme Court of Kansas and has been 
followed in a number of western states.A 
recent Kansas case, Majors v. Seaton, 46 
P. 34 (1935), reiterates the view of the 
court expressed in Coleman vs MacLennan, 
78 Kan. 711 (1908). 


Observers insist that there is no diseern- 
able difference between the class of per- 
sons who in those states engage in public 
life and those who receive the protection of 
the stricter rule. The preliminary draft 
of the Restatement, now in preparation for 
submission to the council sets forth the 
IKXansas rule although the members of the 
Torts group are divided in their views in 
the matter. 


PINELLAS COUNTY DIGNIFIES 
COURT ROOM ETIQUETTE 


Anticipating the dedication of the Mod- 
el Court Rooms on January 16th, the 
Pinellas County lawyers have drafted rules 
governing proceedure in Chambers. They 
are: 

1. No smoking in court room; 


2. Coats must be worn by attorneys and 
clients at all times; 

3. Everyone will stand when the judge 
enters or leaves the room; 

4. Only attorneys, their chents and the 
press will be admitted inside the railing. 


The Committee drafting the rules was 
composed of James Booth, B. T. Sauls 
and Frank M. Harris, who collaborated 
with Judges John U. Bird, T. Frank Hob- 
son and John I. Viney. 
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LOCAL BAR ASSOCIATIONS 


DADE COUNTY BAR TAKES STEPS 
AGAINST UNETHICAL PRACTICES 

The Dade County Bar Association Griev- 
ance Committee headed by Lewis Twyman 
started secret hearings early in December 
in an endeavor to stop alleged widespread 
solicitation of business and other unethi- 
cal practices by attorneys. 

The hearings 
jury. session. 


are somewhat like a erand 


In public 
which has been 


statement the Committee, 
in existence for a number 
of years, stated that the unethical lawyers 
constituted only a small part of the total 
membership of the profession but that the 
Committee was determined to cut the num- 
ber still further. 


Those making the probe of the alleged 
unethical practices were Lewis Twyman, 
W. L. Reed, Stanley Millage, George Holt, 
Rudolph Isom, Tom Johnson, W. F. Park- 
er and George Patterson. 


TAMPA’S LEGAL FORUM 


The Tampa lawyers have a unique or- 


ganization known as the Legal Forum. 
This organization permits a maximum 


membership of thirty. The meet once a 
month at which time some member reads 
a2 paper on some subject of interest to the 
bar. These papers are usually quite com- 
plete and sometimes even learned. Fol- 
lowing the paper there is a general diseus- 
sion by the membership. 


At a recent meeting on December 10th, 
the following officers for 1936 were elect- 
ed: Karl Whittaker, Speaker, William 
Tallitfero, Speaker Pro tem, W. A. Carter, 
Clerk, John Hines, Attorney and G. L. 
Reeves, Exeeutive Committeeman. 


Before this meeting John Hines deliv- 
ered a very fine treatise on the Florida 
Workmen’s Compensation Law. It is ex- 
pected that this article will be received in 
time to be printed in this issue of the Law 
Journal. 


VOLUSIA COUNTY BAR ELECTS 
The Volusia County Bar Association, 
on December 13th, in annual meeting elect- 
ed Roger West, of Daytona Beach, to suc- 
Other 
officers elected were Neil Jackson, De- 
First Vice-President, C. Winston 
Smith, Daytona Beach, Second Vice-Presi- 


dent, and Horace Day, Daytona 


ceed Tom B. Stewart as president. 
Land, 


Beach, 
Secretary Treasurer. 

William H. Jacksonville, 
President of the State Bar Association, ad- 


dressed the meeting. 


Rogers, of 


ST. PETERSBURG BAR IN 
ANNUAL MEETING 

The St. Petersburg Bar Association, in 
annual meeting on December 4th, elected 
Vernon C. Agee as president, Jefferson D. 
Stephens, vice-president, Dean Aikin, sec- 
retary, and Norris Rosenberg, treasurer. 

Members named on the Executive Com- 
mittee were Henry S. Baynard, retiring 
president, Sam H. Mann, Jr., Harvey Me- 
Glothlin, Arthur R. Thompson and Walter 
G. Ramseur. 

The principal speaker in the meeting 
was Mayor A. F. Lang, St. Petersburg. Ile 
spoke on civie matters. 


PALM BEACH FIRST TO PAY 


The Palm Beach County Bar Association 
was the first of the several group member- 
ship Associations to pay their 1936 dues. 
Their check was on January 2nd forward- 
ed to the Treasurer of the Florida State 
Bar Association to cover the membership 
of 63 of the members of the Palm Beaeh 
County Association. 


Mr. George A. K. Sutton, Jacksonville 
attorney, has presented to the College of 
Law a set of Pollock and Maitland’s His- 
tory of English Law. 
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News University of Florida College of Law 


Dean Harry R. Trusler is serving as as- 
sociate editor of Educational Law and Ad- 
ministration, 2 periodical that has recent- 
Iv been merged with The Ohio School 
Board Magazine. The publieation formed 
by this merger is a bi-monthly journal that 
serves as an organ of research and a clear- 
ing-house for current information on the 
legal aspects of educational administration. 

Professor Clifford W. Crandall has 
heen appointed to membership on the re- 
cently created Committee on Municipal 
Law of the American Bar Association. 
This committee will collect and dissemi- 
nate information relating to current legis- 
lation and litigation in the field of munici- 
pal law, which it will make available to 
members of the profession through a pe- 
riodical bulletin and through its annual re- 
port to the American Bar Assoeition. 


Professor Dean Slagle is serving as a 
member of the Council on the Law of Pub- 
lie Utilities of the Association of Ameri- 
can Law Schools. The council devotes its 
attention to the analysis of the law of pub- 
lic utilities and to the selection and ar- 
rangement of materials tor use in instrue- 
tion. 


Robert Jefferson Bishop of Bishop- 
ville, and Martin Segal, of Orlando, on 
November 4, won for the John Marshall 
Law Club, the intersociety debate cham- 
pionship of the University. This is the 
ninth time since 1915 when the contests 
were begun that the faculty eup emble- 
matic of superiority in debate has been 
awarded to. the John Marshall Club. 


Dean Harry R. Trusler on November 25 
uddressed the Twentieth Century Women’s 


Club of Gainesville on the subjeet of Citi- 
zenship. 


The executive council, the integration 
committee, and the district chairmen of the 
junior bar section of the Florida State Bar 
Association met at the College of Law on 
November 16. 


The Phi Alpha Delta legal fraternity on 
October 29 initiated into membership Phil- 
ip Beall, of Pensacola, Dick Hobbs, of 
Gainesville, John Lloyd, of Fort Lauder- 
dale, Tillman Pearson, ot Miami, and Roe- 
er Waybright, of Jacksonville, 


On the night of December 12) Justice 
Fred Hl. Davis of the Supreme Court of 
Morida addressed the students and faculty 
of the College of Law under the auspices 
of the Phi Alpha Delta Legal Fraternity. 
He stressed learning, professional and so- 
cial associations, devotion, fidelity, and in- 
dustry as the essentials for success at the 
har and discussed a number of interesting 
aspects of the legal profession. 


Prior to his address, a banquet was giv- 
en at the Varsity Grill in honor of Justice 
Davis. 


Dean Harry R. Trusler and Professors 
Dean Slagle and Clarence J. TeSelle have 
returned from New Orleans where they 
represented the College of Law of the Uni- 
versity of Florida at the annual meeting 
of the Association of American Law 
Schools. 


At the meeting Professor Slage was ap- 
pointed chairman of the  <Association’s 
Council on Public Utilities and Transpor- 
tation. The Couneil devotes its attention 
to the analysis of this phase of the law and 
to the selection and arrangement of mate- 
rials from it for use in instruction. 
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DUES ARE DUE! 


Your 1936 Dues to 
the Florida State Bar 
Association Became Due 


JANUARY 1, 1936 


IF YOU HAVE PRACTICED MORE 
THAN SEVEN YEARS DUES ARE 
$5.00; IF SEVEN YEARS OR LESS 
DUES ARE $3.00. IT WILL SAVE 
THE ASSOCIATION THE EX- 
PENSE OF SENDING OUT STATE- 
MENTS IF YOU WILL MAIL US 
YOUR CHECK NOW. 


You will not want to miss 
THE LAW JOURNAL! 


THANKS! 
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K LOEPPEL 
Hotels in 


FLOR DA 


The GEORGE 
WASHIN TON 
300 Rooms with 
Bath and Shower 
The Wonder Hotel of 
the South. Radio and 
every known facility for 

first class operation. 
GARAGE in direct 
connection with lobby. 


RATES...$2.50 and up 


ate 


x 


at 


m The 
MAYFLOWER 

300 Rooms with 

Bath and Shower 


Famed for its hospitality 
and favored alike by 
winter visitors and Com- 
mercial Travelers. Radio. 


GARAGE adjoining. 
RATES... $2.00 and up 


125 Rooms...Baths 


You'll be pleased with 
its convenience, com- 
fort and service. Mod- 
erate prices prevail 

GARAGE directly 


connected. 


RATES... $1.00 and up 


The GEORGE WASHINGTON 
200 Rooms with Baths and Showers 


Open all the year. Radio and every modern con- 
venience and service for summer and winter comfort, 


RATES $2.00 and up. GARAGE service. 
ROBERT KLOEPPEL 
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WEST PALM BEACH 


How can you increase your practice? 
How can you get more real pleasure out of life’s 
activities? 

What are the lessons of 1935 that can be applied to 
the new year? 


You are asking yourself these questions today, know- 
ing that in 1936 they must be met with more ef- 
fective answers than ever before. 


In 1936, Shepard’s Citations can help you as it has 
helped tens of thousands of others for over sixty- 
three years. 


You can conserve more of your energy for your 
clients and for personal matters knowing full well 
that Shepard’s Citations will keep you abreast of 
the courts and law making bodies. 


It will increase your efficiency, your accuracy, your 
confidence—It will save your time and labor in 
your legal research. 


Regardless of where you practice there is a Shepard 
service that can help you during 1936. 


Shepard’s Citations 
The Frank Shepard Company 
76-88 Lafayette Street 
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IMPORTANT FLORIDA LAW BOOKS 


; JUST PUBLISHED 
Completely Revised and Enlarged 2nd Edition 


FLORIDA CHANCERY ACT ANNOTATED 


By Edward McCarthy, Jr. 
of the Jacksonville Bar 


Kept to date by Cumulative Pocket Supplements 
One Volume, Price $6.00 


: : REDFEARN ON WILLS AND 
; ADMINISTRATION OF ESTATES IN 
se FLORIDA WITH 1935 SUPPLEMENT 


Contains the Probate Act of 1933 with 1935 amendments 
and a digest of the current decisions, thoroughly annotated. 


THE LAW OF TRUSTS AND /TRUSTEES 
FORMS 


_ One Volume, with 1935 Supplement, price $17.50 


Descriptive circulars mailed on request 


ENCYCLOPEDIC DIGEST OF THE 
FLORIDA REPORTS 


A Florida “Life-Time” Digest that digests every Florida case, 
as well as those Federal cases that relate to the Florida Law. 


15 Volumes, with 1935 Cumulative Pocket Parts 


(Sold on convenient terms) 


e Price, Prospectus and 
complete Details mailed 
on request. 


JOHN M. ELLIOTT 
Florida Representative 


"H. IARRISON .COMPANY 
LAW BOOK PUBLISHERS 
Atlanta, Georgia 
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